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Arising out of Order-In-Original No. 214/AC/ Demand/2022-23 dated
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| Ahmedabad North -
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1 SR / Shree Ambica Engineering, 19, Akshat Industrial

(%) | Name and Address of the Park, Near Naroda Railway Crossing

Appellant Ahmedabad - 382330
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep

" Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944

in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : - :
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In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course

- of processing of the goods in a warehouse or in storage whether in a factory or in a

warehouse.
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In case of rebate of duty of excise on goods exported to any couritry or,territory
outside India of on excisable material used in the .manuf_acture of the goods which are
exported to any country or territory outside India. :
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In case of goods exported outside India export to Nepal or Bhutan, without

payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
- products under the ‘provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998, - : '
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The above application shall be made in duplicate in Form No. EA-8 as specified
- under Rule, 9 of Central Excise (Appeals) Rules, 2001 within -3 months from the date
on which the order sought to be appealed against is communicated and shall be

accompanied by two copies each of the OIO and ‘Order-In-Appeal. It should also be.

- accompanied by a copy of TR-6 Challan evidencing payment -of prescribed fee as
~ prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision dpplication shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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~ To the west regional bench of Cﬁstoms, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004, In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least. should be accompanied by a fee of

Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /

crossed bank draft in favour of Asstt, Registar of a branch of ény nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated. ' '
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In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and chér related matter contended in

the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(24) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994). '

Under Central Excise and Service Tax, “Duty demanded” shall include:

(@) " amount determined under Section 11 D;
(i)  amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, wheré penalty alone is in dispute.”
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F.No. GAPPL/COM/STP/2448/2023-Appeal

ORDER IN APPEAL

The present appeal has been filed by M/s PankajKumar Ratilal Patel, Shree Ambica
Engineering, 19, Akshat Industrial Park, Near Naroda Railway Crossirig, Ahmedabad—
382330 (hereinafter referred to as the “the Appellant™) against Order in Original No.
214/AC/Demand/2022-23 dated 25.11.2022 issued on 25.11.2022 [hereinafter referred to as
”impﬁgned order”] passed by the Assistant Commissioner, CGST, Division I, Ahmedabad
No_rfh (hereinafter referred to as “adjudicating duthorz’ly”).

2.  Briefly stated, the facts of the case are that the Appellant were not registered with
Service Tax department holding PAN No. AVLPP1827E. As per the information received
from the Income Tax Department, it was noticed that the Appellant had earned substantial
income from service provided during F.Y. 2015-16, however they failed to obtain Service Tax.
Registration and also failed to pay service tax on such income. The Appellant were called
upon vide Letter/E-mail dated 28.01.2021 & 09.03.2021 to submit copies of relevant

documents/clarifications for assessment for the said period, however, they neither submitted -

any required details/documents nor did offer any clarification/explanation regarding gross

receipts from services rendered/income earned by them.

3. Subs-equently, the Appellant were issued Show Cause Notice bearing No. AR-
IV/TDP/S_CN/PANKAJ/2021 dated 23.04.2021, wherein it was proposed to:

a) Demand and recover an amount of Rs. 1,91,641/- for the F.Y. 2015-16 under
proviso to Section 73 of the Finance Act, 1994 along with interest under section
75 of the Finance Act 1994,

b)  Impose penalty under the provisions of Section 77 (1) and 78 of the Act.
4, The SCN was adjudicated vide the impugned order wherein:

a)  The demand of service tax amounting to Rs. 1,91,641/- was confirmed along with

interest.
b)  Penalty amounting to Rs. 1,91,641/- was imposed under 78 of the Act.
¢) . Penalty amounting to Rs. 10,000/ was imposed under 77(1) of the Act.

5. Beingaggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal on the following grounds:

> They were engaged in the manufacturing/trading of Engineering goods and

providing Maintenance & Repairing services in F.Y. 2015-16. They have received the

SCN on dated 23.11.2022 by hand delivery which was issued on dated 23.04.2021.The.

CN and the same »




F.No. GAPPL/COM/STP/2448/2023-Appeal

>  The OIO needs to be based on the principal of natural justice. The OIO has not —~
taken into consideration that the SCN has been issued merely based on the data from the
income tax Department: No further inyestigatidﬁvhas been done by the Service Tax

department and no opportunity was provided before the issuance of SCN.

> . No investigation was done by the depaﬂ:ment and OIO is passed based on the
basis of SCN which is issued merely based on thud palty data of Income tax .
Department. While raising the demand it was not proved’ by the adjudicating authority
that. the subject amount shown in ITR was feceived on account of providing of taxable |
service. Before .raising demand on the differential value betweén ST-3 Return and
Balance Sheet the adjudicating authority should reconcile figures by adopting proper
methods. The appellant submitted that the letter/mail dated 2_8.01.2021 & 09.03.2021
1'égai‘di11g clarification Wé1'e.110t even received by them and the demand raised only on

the basis of the income shown in income tax returns/26AS is not proper.

>  Further, they submitted that the SCN is based on the ITR and 26AS and the same
are also within the Government record, alleging suppression is not proper. The SCN

dated 23.04.2021 (delivered on 23.11.2022) issued for the perio.d‘ 01.04.2015 to

31.03.2016 is beyond the limit of ﬁye years'.provided under proviso to section 73 of the

Act. Further, the due date of filing the ST-3 for the pefiod from Apr to sep-2015 & Oct-

2015 to Mar-2016 were 25" Oct-2015 and 29th Apr-2016(Order 1/2016 dated

25.04. 2016) respectively. The appellant submitted that as the date of serving SCN is
23 11.2022 and the same is,beyond 5 years and thus demand for the F.Y. 2015-16 is

time barred.-

_ >_ Further, the appellant submitted that in absence of the mens rea to evade payment

- of service tax, invdking the extended period is not proper. They have relied on the

Hon'ble Apex Court decision in Uniworth Textiles Ltd. v. CCE, Raipur reported in 2013

- (288) E.L.T. 161 (S.C.), the judgment of Hon'ble Tribunal in case of Coastal Energy Put,

Ltd. vs. Commissioner of Cus., C. Ex.& S. Tax, Guntur reported in 2014 (3 10) ELT (97)

(Tri-Bang.) .

~»  The appellant submitted that Demand raised in the SCN is based pn income

reported in ITR/TDS. Demand is barred by time limitation and hence extended period is

~ not invocable. As the duty demand from' them is in itself not sustainable in light of the

above submission, no_question for interest and penalty arises. They have relied on the

following decision:

()  Hon’ble Supreme Court in the case of Pratibha Processors Vs Union of India-

~ 1996(88) ELT 12(SC).
(i) CCEYV.HMMLd-1995(76) ELT 497(SC).
(iii) Coolade BeyeragesJtd. V. CCE, Meerut-2004(172) ELT 451(AlL)

j 3«3 & ﬁe}
g Nt 1a) Pyt. Ltd. V CEGAT-1998(104) ELT 8§(SC).
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»  The appellant requested to be heard in person before the case is decided and prayed for

Consideration of the above submissions and set aside the impugned order.

6. Personal Hearing in the case was held on 18.09.2023 & 11.10.2023. Shri Harshad Patel,

Advocate, appeared on behalf of appellant for the hearing and reiterated the contents of the written
submissions made in appeal memorandum and requested to allow the appeal. He also submitted
that the adjudicating authority has not considered threshold exemption deduction in view of the
taxable income being less than 10 Lakhs in the previous year. They also submitted that the SCN is
time barred and requested to set aside the OI0. The Appellant submitted P & L Account , Ledger
account , Form 26AS , Invoice wise details, sample invoices of purchase and sales, VAT Returns

. for F.Y.2014-15 & 2015-16. The detail of taxable service income is given as under:

Table-1
year Gross Amt. charged for maintenance & repaired Taxable Income
Services as per P& L S
2014-15 9,60,980/- | Nil
2015-16 13,21,662/- 3,21,662/-
Total (after debiting the 10 lakhs from total amt.) - 3,21,662/-
7. I have gone through the facts of the case, submission made in the Appeal Memorandum, the |

submission made at the time of personal hearing and the material available on record. The issue
before me for decision is whether the impugned order passed by the adjudicating authority
confirming demand of service tax amount of Rs. 1,91,641/- along with interest and penalties,
considering the facts and circumstances of the case, is légal and proper or otherwise. The dispute
pertains to the period F.Y. 2015-16.

8. Ifind that the Appellant has not disputed the leviability of Service Tax on the taxable service
during the impugned period. ' ‘

9. Further, as per the submission, the total turnover of the appellant in the preceding F.Y. i.e.

2014-15 was below 10 lakhs (Rs. 9,69,980/-). As per the Notification No 33/2012-ST dated

20.06.2012, the appellant is entitled for the benefit of the exemption of threshold limit uﬁ to 10
Lakhs in the F.Y. 2015-16.After considering the facts & submissions, I am of the considered

decided accordingly.

[i]]
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10.  Accordingly, I paés the fOHOWillgbl'del;_in apﬁeal,— —
| L The demand of service tax is upheld only to the extent of chargeable on the taxable
value of Rs. 3,21,662/- along with interest on thé same.

I Penalty is upheld equal to the tax upheld in point I above under section 78 of the
Finance Act,1994, .

) LI Penalty is reduced to Rs. 2500/- under section 77(1) of the Finance Act,1994.
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The appeal filed by the appellant stands disposed of in abOye terms.
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Attested | - Dated:_{ / .10.2023

&
(Manish Kumar)
Superintendent(Appeals)
'CGST Ahmedabad,
BY RPAD/ SPEED POST

To - -

M/s PankajKumar Ratilal Patel, ( Appellant
Shree Ambica Engineering, 19,

Akshat Industrial Park, A

Near Naroda Railway Crossing,

Ahmedabad— 382330,

*The Assistant Commissioner Respondent
~ CGST & Central Excise
Division I; Ahmedabad North. . -

Copyto:

The Principal Chief Commissioner, Central GST, Alnncc},abéd Zone. ‘
- The Commissioner Central GST, Ahmedabad North.

The Asstt, C‘ommissioﬁei‘, CG’ST,. Division-I, Alm;edab'gd North. -
The Asstt, Commissioner (HQ System) Central GST, Ahmedabad North (for uploading the
OIA). R
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